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TAX  POLICY  &  THEORY— DR.  ILAN  BENSHALOM 


SYNOPSIS 

This  seminar  will  focus  on  tax  policy  in  theory  and  in  practice.  More  specifically,  the 
course  will  examine  how  principles  of  law,  philosophy,  economics,  and  politics  should 
and  do  influence  the  design  of  the  American  system  of  taxation.  Throughout  the  course, 
we  will  examine  past  and  current  law  as  well  as  various  reform  proposals  set  forth 
throughout  history. 


PREREQUISITES 

There  are  no  prerequisites  for  this  course — only  an  interest  in  tax  policy!  Some  of  the 
material  will  be  straightforward,  but  some  will  require  quite  a  bit  of  time  and  attention  for 
you  to  understand  fully  and  completely.  If  you  find  you  are  struggling  with  any  of  the 
assignments,  please  do  not  hesitate  to  raise  questions  during  our  classroom  discussion  or 
in  private  with  the  instructor. 


COURSE  OUTLINE  &  READINGS 


*  Material  marked  with  an  asterisk  is  required  reading  * 


Issue  #1:  Philosophy 


*  Robert  Nozick,  Anarchy,  State  and  Utopia,  Chapter  7,  pgs  149  -  174,  (Basic 
Book,  1974). 

*  Lawrence  Zelenak,  The  Myth  of  Pretax  Income:  The  Myth  of  Ownership:  Taxes  and 
Justice.  Liam  Murphy  and  Thomas  Nagel,  101  Mich.  L.  Rev.  2261  (2003)  (entire  article) 

Nancy  C.  Staudt,  The  Hidden  Costs  of  the  Progressivity  Debate,  50  Vand.  L.  Rev.  919, 
950-953  (1997). 

Llam  Murphy  and  Thomas  Nagel:  The  Myth  of  Ownership:  Taxes  and  Justice 
(Oxford  University  Press,  2002). 

John  Rawls,  A  Theory  of  Justice,  Part  11  (Two  Principles  of  Justice),  Part  12  (The 
Second  Principle),  Part  13  (Democratic  Equality),  Part  43  (Background  Institutions  for 
Distributive  Justice)  (Belknap  Press,  1999). 
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Issue  #2:  Efficiency  and  Equity 


*  Walter  Blum  &  Harry  Kalviii,  The  Uneasy  Case  for  Progressive  Taxation,  19  U.  Chi.  L. 
Rev.  417  (1952)  (read  417-422,  427-447  skim  the  rest — there  is  a  lot  of  repetitions) 

Joseph  Bankman  and  Thomas  Griffith,  Social  Welfare  and  the  Rate  Structure:  A  New 
Look  at  Progressive  Taxation,  75  California  Law  Review  1905-1968  (December  1987). 

Thomas  D.  Griffith,  Progressive  Taxation  and  Happiness,  45  Boston  College  Law 
Review  1361  (2004). 

Diane  Ring,  Why  Happiness?:  A  Commentary  on  Griffith’s  Progressive  Taxation  and 
Happiness,  45  Boston  College  Law  Review  1413  (2004) 

Donna  M.  Byrne,  Progressive  Taxation  Revisited,  37  Ariz.  L.  Rev.  739  (1995) 

Marjorie  E.  Komhauser,  The  Rhetoric  of  the  Anti-Progressive  Income  Tax  Movement:  A 
Typical  Male  Reaction,  86  Mich.  L.  Rev.  465  (1987) 

David  Kamin,  What  is  a  Progressive  Tax  Change,  83  N.Y.U.L.  Rev.  241  (2008). 


Issue  #3:  The  Consumption  Tax 


*  Aaron,  Burman  &  Steuerle,  Taxing  Capital  Income  (Contributions  by  Weisbach  and 
Halperin) 

*  Daniel  N.  Shaviro,  Replacing  the  Income  Tax  with  a  Progressive  Consumption  Tax, 
Tax  Notes,  Sections  I  -  El  and  V  (light  reading — skip  the  part  about  international 
taxation) 

Daniel  N.  Shaviro,  Beyond  the  Pro-Consumption  Tax  Consensus,  60  Stan.  L.  Rev.  745 
(2007). 

Joseph  Bankman  &  David  Weisbach,  Reply — Consumption  Taxation  is  Still  Superior  to 
Income  Taxation  60  Stan.  L.  Rev.  789  (2007) 

William  Andrews,  A  Consumption-Type  or  Cash  Flow  Personal  Income  Tax,  87  Harv.  L. 
Rev.  1113  (1974)  (entire  article) 

Alvin  Warren,  Would  a  Consumption  Tax  be  Fairer  Than  an  Income  Tax?,  89  Yale  L.J. 
1081  (1980)  (entire  article) 


2 


Larry  Zelenak,  The  Reification  Metaphor:  Income  Taxes,  Consumption  Taxes  and  Human 
Capital,  51  Tax  L.  Rev.  1  (1995) 

Louis  Kaplow,  Response  -  The  Income  Tax  Versus  the  Consumption  Tax  and  the  Tax 
Treatment  of  Human  Capital,  51  Tax  L.  Rev.  35  (1995) 

Charlotte  Crane,  Shifting  from  and  Income  Tax  to  a  Consumption  Tax:  Effects  on 
Expenditures  for  Education  146  in  Karen  BROWN  &  Mary  Louise  Fellows  (eds), 
Taxing  America;  New  York  University  Press  (1997) 


Issue  #4:  Tax  and  Class 


*  Carolyn  Jones,  Class  Tax  to  a  Mass  Tax:  The  Role  of  Propaganda  in  the  Expansion  of 
the  Income  Tax  During  World  War  II,  37  Buff.  Law  Review  685  (1989)  (Skim) 

*  Anne  Alstott,  The  Earned  Income  Tax  Credit  and  the  Limitations  of  Tax-Based  Welfare 
Reform,  108  Harvard  L.  Rev.  533  (1995)  (entire  article) 

Joel  Slemrod,  Does  Atlas  Shrug?:  The  Economic  Consequences  of  Taxing  the 
Rich  (University  of  Michigan  Press,  2002). 


Issue  #5:  The  Role  of  VAT 


*  Michael  J.  Graetz,  100  Million  Unnecessary  Returns:  A  Fresh  start  for  the  U.S.  Tax 
System,  112,  Yale  L.  J.  (2002)  (entire  article) 

Charles  E.  McLure,  Jr.,  The  Value  Added  Tax:  Key  to  Deficit  Reduction?  (AEI,  1987). 

Michael  J.  Graetz,  Taxes  that  Work:  A  Simple  American  Plan,  58  Fla.  L.  Rev.  1043 
(2006) 

Alan  Schenk,  Value  Added  Tax:  Does  this  Consumption  Tax  Have  a  Place  in  the  Federal, 
7  Vir.  Tax  Rev.  207(1987). 
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Issue  #6:  International  Tax  Issues 


*  Reuven  S.  Avi-Yonah,  Globalization,  Tax  Competition,  and  the  Fiscal  Crisis  of  the 
Welfare  State ,  113  Harv.  L.  Rev.  1537  (2000)  (entire  article) 

Diane  M.Ring,  What's  at  Stake  in  the  Sovereignty  Debate?:  International  Tax  and  the 
Nation-State,  49.  Vir.  J.  of  Int’l  L.  (forthcoming  2008)  Available  at  SSRN: 
http ://ssm.com/abstract= 1120463  (entire  article) 

Jack  M.  Mintz,  National  Tax  Policy  and  Global  Competition,  26  Brooklyn  J.  Int'l  L.  1285 

(2001). 

Michael  S.  Lebovitz  &  Theodore  P.  Seto,  The  Fundamental  Problem  of  International 
Taxation,  23  Loy.  L.A.  Int'l  &  Comp.  L.  Rev.  529  (2001). 

Vito  Tanzi,  The  Nature  and  Effects  of  Globalization  on  International  Tax  Policy 
Principal  Papers  Globalization,  Technological  Developments,  and  The  Work  of  Fiscal 
Termites,  26  Brooklyn  J.  Int'l  L.  1261  (2001). 

Michael  J.  Graetz,  Taxing  International  Income:  Inadequate  Principles,  Outdated 
Concepts,  and  Unsatisfactory  Policies,  54  Tax  L.  Rev.  261  (2001). 


Optional  Topics 

The  Endowment  Tax:  Taxation  Philosophy  in  Practice 


*  Lawrence  Zelenak,  Taxing  Endowment,  55  Duke  L.J.  1 145  (2006)  (entire  article) 

*  Linda  Sugin,  Let  the  Beachcomber  Drown:  Why  Taxing  Endowment  is  Unjust 
(February  29,  2008).  Fordham  Legal  Studies  Research  Paper  No.  959710  Available  at 
SSRN:  http://ssm.com/abstract=T  102370)  (entire  article) 

Daniel  N.  Shaviro,  Inequality,  Wealth  and  Endowment,  53  Tax  L.  Rev.  397  (2000). 

Daniel  N.  Shaviro,  Endowment  and  Inequality,  in  Tax  Justice:  The  Ongoing  Debate  123 
(Joseph  J.  Thorndike  &  Dennis  J.  Ventry,  Jr.,  eds.,  2002); 

Kirk  J.  Stark,  Enslaving  the  Beachcomber:  Some  Thoughts  on  the  Liberty  Objections  to 
Endowment  Taxation,  18  Canadian  J.  L.  &  Jurisprudence  47  (2005) 

David  Hasen,  Liberalism  and  Ability  Taxation,  85  Tex.  L.  Rev.  1057  (2007). 

Ronald  Dworkin,  What  is  Equality?  Part  2,  10  Philosophy  and  Public  Affairs  283  (1981). 
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Bruce  Ackerman  &  Anne  Alstott,  The  Stakeholder  Society  (Yale  University 
Press  1999) 


The  Political  Economy  of  tax  Policy:  How  Does  the  Government  Collect 

Taxes  and  How  Do  Taxpayers  Seek  to  Avoid  Them? 


*Kirk  Stark,  The  Right  To  Vote  on  Taxes,  96  Northwestern  Law  Review  191  (2001) 
(entire  article) 

*  Deborah  Weiss  &  Jennifer  Arlen,  A  Political  Theory  of  Corporate  Taxation,  105  Yale 
Law  Journal  325  (1995)  (entire  article) 

Alex  Raskolnikov,  Crime  and  Punishment  in  Taxation:  Deceit,  Deterrence,  and  the  Self- 
Adjusting  Penalty,  106  Columbia  Law  Review  569  (2006) 


Tax  Administration:  Taxes  and  the  New  Work-to-Welfare  agenda 


*  David  Weisbach  &  Jacob  Nussim,  The  Integration  of  Tax  and  Spending  Programs,  113 
Yale  Law  Journal  955  (2004)  (entire  article) 

Nancy  Staudt,  Tax  and  Spending  Programs,  Northwestern  Law  Review  (2006)  (entire 
article) 
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